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REASONS FOR DECISION

- COLVIN, J. (Orally):

Ian Thbmpsonris Charged with two counts of
careless storage, involving handguns and
ammunition, contrary EQ Section 86 (3) of the
Criminal Code. The issue.is whether‘regulations
6 and 7 under the Firearms Act were complied
with.r These regulations govern how firearms and

ammunition are te be stored.

It is important, in 1ight of the attention given
this case, to make it clear that the issue is not
selfwdefenée. It'ié not about when, or under
what circumstances a firearm'may be‘uSed in
defence of a person or property. To use a
colloquialism fpomrthe:United'States, it is not

about “standing your ground”.

The Crown has indicated the case is about how the

“two handguns and their ammunition were storad

before any attack on Mr. Thomson, or his house.

‘The first issue is about the manner in which the

two handguns were stored. This involves a
question of credibility. Do I accept the’
evidence of Mr. Thomson, to the effeét the two
handguhs were stoied in the safe, oi do I reject
it and find that'the two handguns were stored in
the bedroom, réady’fér ﬁseé'as—the Crowh would

have 1t?
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The second issue is about the manner in which the

ammunition for the-two handguns was stored. In

particular, was the ammunition stored as required

,by_Regulations'6(c)for'the restricted firearm,

and 7Tic )for the prohibited firearm? Thbse

regulatlons require, among other things, that the

firearm ... “is not readily accessible to

ammuniticon”... The section then provides for

exceptions.' The ammunition may be‘locked'in a

,separate contalner, whose characterlstlcs are set

out in the sectiomn. The ammunition may alsc be

stored in a vault that is suitable for the

storage of restricted firearms.

On the morning of August 22“& 2010, Mr. Thomson
was in his bed. He heard a car.go past. He
heard it again and thought noﬁhing, though it was

unusual.

He then heard a loud “pop”: He could see the

flickering oflflameSu.‘Using the times imprinted

by the video survelllance cameras he had around

his home this can be establlshed as happening at
06:37:00 in the morning. Looklng out his windows
he couid see a2 man in dark clothiﬁg, with a' '

balaclava over his face. He yelled at the man..

The man -responded by'yelliﬁg back, calling Mr.

Thomson “a fucking goof”. The cameras show this

. happening at 06:37:15

Mr. Thomson’s evidence is that he picked up his

‘phone and tried twice to dial 9-1-1. - He was
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unsucceSSful He'thréw the phone on the bed. He
took the key to the gun safe intc the next rocm.
There he opened the safe and plcked the .38 Snub
Nose and ammunltlon,from,the_safe. Ee went to

+he front door loading the weapon as he went.

As he did this, a fire bombrcame through his
kitchen window. The cémeras show this as being

at 06:38:02.

He went onto the front porch. . There he fired
three sheots. Video camera number one shows this
as being at 06:38:07. Camera nine shows it as

being 06:38:11 seconds, some four seccnds later.

He then went back into the house. He testified
that in his bedroom he reloaded the .38 from the
ammunition that was in the night table. Ee went
to the compﬁter room where he took his Smm from
the guh.safe-and_loaded-it. He testified ﬁhat a
second clip was also in the gun safe. He put the
Sram, with one clip inserted, oﬁ the bed. He put

the sscond clip‘on tHe bed beside it.

He then went to the frent porch, with the
telephone, and dialed 9-1-1 to report the

‘incident. The .38 was in the waistband of his

underwear. Ee testified that it slipped down to
his crotch area, remaining in his underwear.

This would have been at 06:359:10.
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He went back to the bedrbgm. There he put the

9mm and the extra magaiine in the bedside table.
He then got‘aréssed,_putting‘on jeans, shoes and
a raincoat. He put the .38 in the pocket of the

raincoat.-

The weapon used, and the other on the bed weré-

given to the police when they arrived.

In an agreed stétement of'facts,lDetective
Smart’s testimeny was that he found, in-the
nightstaﬁd‘draWeI,'fiverRP Special rounds, three
Winchester .38 Special-rounds,‘and a loaded
magazine for a 9mm Browning. There was also &
Winchesterlbox containing 50 centre fire Super X
Post .38 Speciél rounds. According to Mr.
Thomsdn’s eVidencg these had just been brought

from the gun safe. It was this ammunition that

"he used to reload the .38 after firing the three

rouﬁds.r.There was a holster hanging from the

head of the bed. -

Mr. Thomson testified that the 9mm ammunition was
not in the bedside table until he took it out of
the‘gun'safe with the %mm firearm. He agreed the

.38 calibre ammunition was readily accessible to

the bedroomn.

Mr. Thomson’s home is small. It is about 830

square feet. Exhibit 11 shows the bedroem is 117
4” long. The hall to the computer room, where

the gun safe was, is 8’ 10 long. The computer
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room is 87 8”-1ong from the:hall. From the hail
to the froﬁt door is 147 3%, - The total distance
from the furtheét'ppssible point in the bedroom

to the front door via the computer room is 43

feet;_

Based on the video taken during the incident, the

time elapsed from the first fire bomb to the

-fiﬁst shot is from 06:37:00 to 06:38:11 to use

the times most favgurable to the accused. This

is one minute,'eleﬁen seconds. This must include
the fime l@oking out the window, going to the gun
safe, unlocking it, getting the gun out .of the

safe, loading it and going to the front door

' where the first round was fired. The time

between his shooting and being back out on the
porch dialing 9-1-1 is one minate. From

06:38:11, to use camera nine, to 06:39:10.

By the video one minute less'one second elapses-

Vbetﬁeen'the firing of the shots and Mr. Thomson

coming back outside to extinguish the fire.

During this time he also calls 9-1-1.

I give very little weight to the re—enacting of

the events that is Exhibit 13. It adds little to

what is already apparent from the video of the

events. I do not feel Mr. Thomson was trying to
give a false pictﬁre._ Tndeed, in my view, he was
doing his best. That said, to .accurately reflect
the times would be next to impossible.  The video

was done several months after the incident and,
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having said that, he is naturally and ObVlOuSly
trying to prove his pOlnt in regards to the
timing. In my view the video of the actual
incident and Mr. Thomson’s viva voce testimony

are more accurate and preferable.

Sergeant Brower testifiéd that Mr. Thomson was

competent and safe in his handling of the

:firearms. The Sergeant’s opinion was that he

seemed very familiar with them. When the

Sergeant asked Mr. Tthson why he had the two

loaded handguns in the bedside table the answer

was, “Because of situations like this I need

them”.

Mr. Thomson testified to his long involvement
with firearms. It began when he was in the

military, and has continued. It has involved

.teaching firearms safety, and use.

There is no issue that all the firearms that were
in his possession were properly licensed, and
apart the ones subject to these charges, properly

stored.

He agreed his words to Sérgéant Brower, “Because
of incidents like this I need them”. This was in
response to being'askéd'why the guns were in-the
bedroom. He denied that he kept‘the firearms in

the bedside table.
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He testified the .38 armunition was in the

bedside table in his room.

He agreed there was animosity between him and his

fneighbour.‘ He had shot one of this neighbour’s

roosters when it strayed onto His,property. This

dispute goes back to at least 2005.

Mr. Burlew for Mr. Thomson argues that his
client’s,ctedibility was not impeached during his
lengthy cross—examination. His view is that the

Crown has not led evidence td prove'that the guns

. were kept in the night table.

In his view there is no requirement for the
ammunition to be locked up, either with the gun
or on its own. The requirement is that the
ammuﬁition riot be readily accessible to the

firearmn.

Due diligeﬁce applies where the amminition is
stored in a manner that makes it readily
available to the gun.' He argues that Parliament
has not seen fit to législate of regulate the
Storage-of-ammunition; except to say that the
firearm shall not be “readily_accessible” to the

ammunition. To adé words to the effect of

requiring the ammunition to be under lock and key

would be for the courts to legislate. - In his
view this is what the Crown, by his argument, 1s

seeking.
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In Mr. Builew’s.view, the defence of “due
diligence” applies as the yardstick to measure

the efforts of the citizen on meeting the

required standards.A Obviously here his argument

is that his client met the required standards.

Mr. Burlew argues that the guns were locked up;
they were not simply hidden. This distinguishes

this case from the Smilie decision.

With regard to the ammunition, he argues that the

regulation reads, “It is not readily accessible

to ammunition” and this refers to the gun vis-a-

vis the ammunition. The regulation allows the

" ammunition to be stored with the gun, presumably

thus readily accessible, if it is in a locked

receptacle.

He argues that the measure should be tlme More
precisely he argues that it is not the properly
licensed owner~whorshou1d be considered, but the'
unauthorized person, when considering if the
firearm is “readily accessible” to the
ammunition. It is the danger répresented by the
tnauthorized, unlicensed person dealing with the
firearm that is the target of the section. The
aim is keeping the wnauthorized person from

combining the ammunition and the firearm.

He would use, as the measure, the time it would

take for thlS unauthorized persch to find the

ammunltlon, and the flrearm
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He argues that the defence of due diligence is

open to Mr.'Thomson. It is made out by the

'ammunltlon being in the drawer, thus - hldden from

the casual cbserver. By his argument, the
separatlon of rooms, hallways, private as cpposed
o publlc spaces in the house, the location of

the flrearm, the 1nhab1tants of the house, the

_denger,these inhabitants may pose, must all be

considered. He argues Mr. Thomson has met these

requirements.
Mr. Mahler for the Crown argues two points.

The first is credibility. He argues that in

~considering all the evidence it is not possible

for Mr. Thomson to héve-left the front porch,

. gone into the gun safe, taken the 9mm and its

clips, gone to the bedroom, picked up a phone,
reloaded his .38, and: returned to the porch as-

seen ‘in the video that is Exhibit 4.

The Crown points out the fact that the ammunition
in the bedside table speaks to ready use, which
in.turn makes storage of the guns in the bedside

table more 1ikely.:

Ee points out that in cross-—examination Mr.

'Thomson indicated that it would take a minute to

accomplish all this. He argues that the re-

. enactment video does not fit with the theory of

the Smm being in the gun safe.
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_He argues that the-édnversation with Sergeant
Brower is not ambiguous. It is clear that the
.guns are kept beside the bed for “situations like

this” .

His second aréument turns on the meaning of
“readily accessible” in regards to the storage of
the ammqhitibn for the two handguns. This is a

requirement of Section 6 of the Storage, Display,

Transporting and Handling of Firearms by

Individuals Regulations SCR 98-209 in force on
December 1%%, 1998.

‘His argument is that the ammunition was in the -

bedside table. It is not stored, locked away as
is required by the regulation. By the wording of

the regulation, which makes the manner of storage

.of the‘ammunition a factor, the firearms are thus

not pfOperly stored. The fact of the guns being

locked in the vault is beside the question.

In his view, the fact that the gun safe is, ét
most; 27 feet away from the ammuniticn makes it
readily accessible to the firearms. To be clear,
it is not Just the fact of being in an unlocked
drawer, it is the proximity %o the firearms. In
a larger_home, he concedes, such storage might
not be a violation of the'régulation. The fact
that the ammunition is in the bedside table
speaks to ready use, which in turn makes the

storage of the firearms in the bedside table more
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likely. - Hé-argues that the storage regﬂlatiéns
are a strict liébility offgnce, thus the- only
defenée is tb:shOW,due diligence ih Complying

with the regulation.

I will deal with the issue of the storage of the

two firearms first.

This is'an issue of credibility. No one
characterizes fhe placing Sf the weapons on the
bed,_Where they were Wheﬁ the police came into
the bedroom as other than a short interruption in
the use of the firearm. The issue is whether

they were kept in the bedside table.

In deciding, I must bear in mind the now time

honoured formula from R. v. (D) W. .Simply put,

‘the Crown must prove the caée béyond‘a reasonable

doubt. If I am not convinced beyond a reasonable

_ doubt by the'C:dwnfs case, I must acquit. If I

am convinced beyond a-reascnablé doubt by the
Crown’s case, but the évidence-led by the defence
gives me a‘reasonéble_doubt I must acguit.
Finally, even if I disbelieve the defence
evidence,‘but on all the evidence 1 have a

reasonable doubt I must acguit.

In deciding this I bear in mind that this is Mr.
Thomson’s house. He 1is familiiar with it. He is
also'fémiliar.with the gun safe. He is familiar
with the storage of his firearms. No one else

lives with him, much less has access to the
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firearms of the séfel_ He is ﬁell awére where the-
key is to the safe. He is.wéll aware of where
the aﬁmﬁhition for his firearms is. He .is well
aware of the:stcgage of his firearms. ‘He is very
familiar with the vaﬁit and where each firearm is
in thelvault; He is:also very .familiar with the
working of his firearms. There is no dispute
that he handles his firéérms competeﬁtly and

safely.

The houseris‘very‘small. The distances he covers

are correspondingly small.

'He gave his evidence well. His description of

events was plausible. I accept his
interp:etatién of his comments:to Sergeant'Brower
abbut why the firearms were in the bedside table
and on the bed. In the context of tﬁe incident
of that morning, his interpretation is.quite

plausible.

‘There may well be wvalid sﬁspicions raised by the

tight timing of his movements. It may well be
that a person less familiar with the house, and
the storage of the firearms, could not achieve
what Mr. Thomson testifies to doing in the same
time frame. That does not overcome the
reésonable'doubt raised by Mr. Thomson in his

testimony.

The issue however is what Mr. Thompson did during

the short time span. Could he, in thé time,
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achieve what he testlfled to9 More accurately,
does hlS evrdence leave me with a reasonable
doubt as to whether the frrearms were stored in
the bedside table, as the Crown argues, or
properly in the safe? I accept his évidence on
that point. In relation to the storage of the
firearms themselves T am left with a reasonable

doubt .

The - issue of the storage. of the ammunition is

more difficult.

This is governed by_the'reguiations macde pursuant
to the Firearms Act. In this case, the relevant

regulatioﬁ is 6(c) which reads as follows:

“An individual may store a restricted firearm

only if:

.(c}'it is not readily accessible to
émﬁunition,‘uﬁlessrthe ammunition is stored,
together with or separately from the firearm,
- in
7 (i) a chtainer or recéptacle that is
kept securely locked and that is
constructed sé that itrcannot readily

be broken into, or

(ii) a vault, safe or room that has
been sp661f1cally constructed or

modified for the secure storage of
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restricted firearms and that is kept

securely locked.”

Regulation_?,go#erns'prohibited weapons.
Paragraph (c) of that regulation is identical

insofar as it governs ammunition.

I agree with the decision im R. v. Smilic, [1998]
B.C.J. No. 2082, that the storage of firearms
pro#isionsris.strict liabiiity. T agree that a
defencs ofidue diligence is required, cnce the
actus reus iS'proved beyohd a reasonable doubt.
This is a “regulatory offence”. The decision of
Smilie follows the Wholesale Travel decision of
thé Supreme Couft of Camada. In my view, it is
applicable here. This same reasoning.was
followed in the decision ber. v. Porter [2007]
B.C.J. No. 809, albeit with but brief commentary,
accepting the Smilie decision’s reasoning. The
Supreme Court of Canada did not comment when they
summarily dismissed further appeal in the‘Porter

case.

While the regulation réQuires the firearms to be .

‘locked in a certain manner, the only comment

'ébéut the ammunition is that it is not to be

“réadiiy accessible” to the firearm, unless
locked up in the prescribed manner. Accordingly
it is the firearm that is improperly stored if

thé ammunition is “readily availlable” to it.
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The -igsue is whether the Crown has proved the

-actuSAreusrbeyond'a reascnable doubt. The Crown

maintains that he has. The defence maintains

Vrthat Yie has not. .

The Crown in his argument pointed out that the
house is small. Assuming the firearms were
properly .locked up as the respective sections

require, - the ammunition must be “readily

- accessible” becéuse‘it is not locked up as it

might be to comply with the regulation, and is
within a few feet of the properly secured

firearm.

Thisrmight be called the “proximity” argument.
Duiing oral argumeﬁt Crown’cpunsel agreed that in
a large house, ammunitién left out of any vault
or lock~up, such that it is in the open, but far

from the firearm, might not be in viclation of

" the regulation. In short, were Mr. Thomson in a

large house, with the ammunition at the far end
of the house, or possibly in an out building well
removed,from_the gun vault, there would be mo

violation.

This seems somewhat illogical. Ammuﬁitidn stored
in the dog run, which was firebombed by the
assailants, would by this argument be properly
stored. This, bgcaﬁse it is not iﬂ'proximity to
the:firearms.'vBy this eéample the ammunition

wourld be_readily'accésSible to the assailants.

To my mind such storage would also meet the
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requlrements of the regulatlon as they are

presently worded.-

To engage in thls prox1m1ty reasonlng would be
for me to usurp the function of ‘Parliament. It
is for Parliament to place further restrictions
on the storage of ammunition if they so wish.

For me te do.ether than decide the question I am
asked, about Mr. Themson’s guilt or innocence, is
to go beyond my role as a'judge-aﬁd to engage in

legislating.

Mr. Burlew p01nts out that the decisions

presented during argument deal w1th the storage

of the firearm, rather than just the ammunltlon,

as in the_case here. His'argument is,predicated
on how the'fireafmsrthemselves are properly
stored. That his client has ‘tc get-the-key to
the vault, open the vault, take out the firearm,

load it, all point to the firearm not being

._readily accessible to the'ammunition.‘ He argues

that for self-defence the ammunition may be
located tﬁreughout the house, readily available
to the homeowner. T do not accept Mr. Burlew’s
suggestion that”I should somehow faetor in a
difference between the authorized user, and the
unauthorized users This is to bring in a’
distinction which is not in the regulations.

Whether such a distinction should be created,

in my view, is up to Parliament.
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. The Oxford English Dictionary gives a definiticn
- for “readily” as “promptly, 1n,respect of the-

time of action; qulckly, w1thouL delay, without

dlfflculty, with ease or facility.” As the
Scottlsh usage the Oxford English chtlonary alsa

“gives, “as may easrly ‘happen; probably”.

That same dlctlonary glves deflnltlons for
“avallable” as “capable of produ01ng a desrred
result, of avall effectual, efficacious” or,
“capable of belng employed. with advantage or
turaed to account; hence,;capable of belng made

use of, at one’s disposal, within one’s reach”.

In R. v. Kaha, [2007] 0.J. No. 137 “readily

accessible” was considered. The facts of the
case are worth noting. Kahn was charged with an

offence under section 95 of the Criminal Code,

- possessron of a prohlblted or restrlcted firearm

without being the holder of a licence. This is a

ery dlfferent charge from the one Mr. Thomson
faces here. The facts of that case indicate that
pelice found a .22 ealibre firearm in a laundry
hamper in the bedroom of Kahn’s'apartment. A .22
calibre bullet was found in'plain view on a dish
on the kitchen table. The bedroom and kitchen

were in “close proximity”

Section 95 requires the firearm to be possessed

“together with readily accessible'ammunitien”



Hapman

10

15

20

25

30

18

Reasons for Decision
Colvin, J.

My reading of the case is that Justice Then

bonsidered.thé ammunition as being readily .

accessible to the “would be” user of the firearm,

and the firearm. He also considered it being
readlly accessible to the 1llegally possessed
flrearm itself. This is a lOglC&l readlng of the

wordlng of Sectlon 95.

Justice Ther, then adopted the definition of
“reédily available” from a civil case, Floyd and
Bowers et al (1978) 21 O.R. (2°%) 204. The court

in that case said:

“In leaving the gﬁn and the ammunrition
readiiy available a@d unattended, the
 pérenté made it easily possible for Stephen
to disregard their instructions. I consider
that this failure to control or prevent easy
access te both the gun and the ammunition
constitute negligéhcé on the part of the

parents.”

In R. v. Rahn, Justice Then used the test,
..the bullet could be accessed quickly, without
delay and without difficulty”

The wording of the regulations in this case is
different to the charge Justice Then was dealing
with. In this case what is required of the

person valldly in posse551on, is that the firearm

‘'be stored properly and not readlly acce551ble to

the ammunltlon.
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Inrmy view fo assessrreadily available T must
iook et-how_greadiiy” the emﬁunition and the
firearm can be brought together. The section
looks at the flrearm, and how it 1s stored. How

quickly can it be put w1th the ammunition? To my

mind Parliament wanted firearm users to be
'dellberate, and con51dered in accessing flrearms

and ammunltlon, partlcularly restrlcted and

prohlb;ted ones. For this reason it is lllegal
to store a loaded firearm for example. In this

T agree with the Crown’s submissions.

I accept that there was ammunition in the
bedroom, sultable for those flrearms There was
also ammunltlon in the kitchen. To use the
firearm, to unite-it.with the ammunition, I f£ind

that Mr. Thomson had to take the following steps:

1. "~ Tzke the key to thervault froﬁ the
dresser. ,

2. . Go the short distance to the vault.
Unlock the vault. 7 |

4. Take out the firearm.

5. TLoad the firearm.

T accept his testimony that he loaded the firearm.
from the ammunltloa stored in the vault It was

the closest to him once he had the firearm in his

' hand. It was readily acce581ble to the firearm.

However, it was stored in the vault in an

acceptable manner. There had to be a series of
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considered acticns on his part before the firearm

could be discharged.

Accordingly I find him not guilty on this charge

as on the other one.
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accurate transcrlptlon of the recordlngs of R. v. IAN THOMSON
in the Cntario Court of Justice, held at.102 E. Main Street
Welland, Ontarxio taken from Recording(s) 4521-2-20130103-083113

which. is certified in form 1.

/as’% 54 / /% , - %f/jfwjzféazf

Date ' : - Slgnature of Authorized Person

*This certlflcatlon deoes not apply to the (Rulings,

Reasons for Judgment Reasons for Sentence, Charge) whlch

was/were judicialiy edited.




